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COMPANY LAW: Winding-up - Petition - Petition pursuant to s. 218 Companies Act 1965 -
Striking out of notice and petition - Grounds - Documents in support of petition attached to
petition itself - Whether this document should be tendered through affidavits - Dispute of
alleged debt - Whether to be heard at hearing of petition

The respondent applied by way of a notice of motion to strike out the notice and petition
under s. 218 of the Companies Act 1965 on the grounds that: (1) the petition was invalid as
the documents in support of the petition were not tendered through affidavits, but were
attached to the petition itself; and (2) the respondent disputed the alleged debt.

Held:

[1]Rule 22 of the Companies (Winding-Up) Rules 1972 provides that every petition for the
winding up of a company should be in the prescribed form with such variations as
circumstances may require. Form 2, inter alia, requires the petitioner to set out the facts on
which the petitioner relies upon to support his petition. In the present case, the particulars of
debt and the non-compliance with the s. 218 notice were such facts on which the petitioner
relied on to support his petition. There was nothing wrong in attaching such documents,
including the s. 218 notice to the petition.

[1a] Although the affidavit verifying the petition referred only to the petition, it also referred
to whatever documents attached to it.

[2] If there was a bona fide dispute to the debt and the petition is not founded on a judgment,
the petition will be dismissed. However, that is done at the hearing of the petition whereas
this was an application to strike out the petition before it was even heard. The petition may
only be struck out if it is frivolous, vexatious and/or an abuse of the process of the court.

[2a] The respondent's application to strike out the petition was an abuse of the process of the

court, in which the arguments brought up should have been put forward at the hearing of the
petition.
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JUDGMENT
Abdul Hamid Mohamad J:
The petitioner filed this petition on 28 February 2000. It was fixed for hearing on 25 May
2000. However, on 24 March 2000 the respondent filed a notice of motion praying for an

order that:

(1) The notice under s. 218 of the Companies Act 1965 be struck out; and, in
the alternative.

(2) That the petition be struck out.
(The third prayer was abandoned.)
| dismissed the application on 10 May 2000.
This application was made under the court's inherent jurisdiction.

| had, in the case of Buildcon-Cimaco Concrete Sdn Bhd v. Filotek Trading Sdn Bhd [1999] 4
CLJ 135 discussed this issue at length. 1 shall not repeat. | decided this case on the basis that
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this court had the power to hear this application pursuant to the inherent jurisdiction of this
court.

Learned counsel for the respondent argued that the petition was invalid. He said that a
winding-up petition was to be conducted by way of affidavit evidence. All the evidence
intended to be relied on in support of the petition must be properly tendered through
affidavits. In this case, the petitioner attached these documents, including the s. 218 notice, to
the petition itself. That was bad and the petition should be struck out because, in his own
words 'A petition by itself did not and could in law, affirm or tender ‘documents as evidence',
he argued.

In purported support of his argument he referred to United Malayan Banking Corp Bhd v.
Palm & Vegetable Qils (M) Sdn Bhd [1982] CLJ 547; [1982] CLJ 358 (Rep); [1983] 1 MLJ
206 (FC) in which Raja Azlan Shah Ag LP (as he then was) said '... we cannot but observe
that any defect or omission in the statement of claim cannot be made good by affidavit
evidence...".

| just cannot see how that statement can be said to support his argument.

Learned counsel for the petitioner referred to r. 22 of the Companies (Winding Up) Rules
1972 which provides that every petition for the winding-up of a company should be in the
prescribed form with such variations as circumstances may require. Form 2, inter alia,
requires the petitioner to set out the facts on which the petitioner relies to support his petition.

| agree with his submission that the particulars of debt and the non-compliance with the s.
218 notice are such facts on which the petitioner relies to support his petition. | therefore see
nothing wrong in attaching such documents including the s. 218 notice to the petition.

It was further argued that the affidavit verifying the petition did not refer to the documents
attached to the petition, but only to the petition. Therefore, they were no documentary
evidence to support the petition. This again, is a very trivial argument. Clearly as it refers to
the petition, it refers to the petition and whatever documents attached to it.

Perhaps | should round up the discussion on these issues by quoting a passage from the
decision of Cosgrove J in Re Richard Pitt (Richard) & Sons Pty Ltd [1978-80] 4 ACLR 459
(Supreme Court of Tasmania):

A petition is an application in the nature of a pleading and the Rules of the
Supreme Court of Tasmania therefore apply to it. It must therefore contain ‘a
statement as concise as the nature of the case will admit, setting out the
material facts on which the party relies for his claim'. It should contain all
necessary particulars. But a petition differs from a statement of claim, in that it
must be verified by affidavit. The allegations of fact thereby become evidence.

The second part of the respondent's submission was that the respondent disputed the alleged
debt. It was argued that the s. 218 notice was not founded on any judgment, order or award,
that the petitioner was 'capitalising interest', that the 'agreed liquidated damages' must be
proved, that the petitioner had commenced the calculation of interest on the wrong date, that
the petitioner had breached the settlement agreement and that the respondent had valid cross-
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claim.

| shall not delve in these issues. This is not the forum for that. It must be remembered that
where a petition is not founded on a judgment, the respondent is always at liberty to dispute
the alleged debt. If it can be shown that there is a bona fide dispute to the debt, the court will
not make a winding up order. But, that is done at the hearing of the petition. This is an
application to strike out the petition before even the petition is heard. The only ground on
which the petition may be struck out is where the petition is frivolous, vexatious and/or an
abuse of the process of the court.

This application once again supports my view that the procedure to strike out a winding-up
petition, be it under O. 18 r. 19 of the Rules of the High Court 1980 (‘the RHC") or under the
inherent jurisdiction of the court should not be allowed to be used in a proceeding for a
winding up. This is because a winding-up proceeding is different from a writ action. In a
winding up proceeding, where, as in this case, the petition is not founded on a judgment, at
the hearing of the petition, so long as it can be shown that there is a bona fide dispute to the
alleged debt, the petition will be dismissed. What the court has to decide at the hearing of the
petition in such a case (also in this case) is similar to what the court has to decide at the
hearing of an application to strike out a writ and statement of claim under O. 18 r. 19 of the
RHC 1980 or the inherent jurisdiction of the court. When, as in this case, even before petition
is heard, an application is made to strike out the petition, what is the court supposed to do?
Decide whether there is a bona fide dispute to the debt? That is a matter to be decided at the
hearing of the petition.

To me, this application is an abuse of the process of the court. The same arguments can and
should be forwarded at the hearing of the petition. The petition would have been heard on 25
May 2000. But because of the application, and this (and may be further) appeal we do not
know when the petition will be heard. Clearly, the respondent has succeeded to delay the
hearing of the petition.

(For detailed discussion of this topic see Buildcon-Cimaco Concrete Sdn Bhd v. Filotek
Trading Sdn Bhd [1999] 4 CLJ 135).

It was also argued that the s. 218 notice and the petition were not consistent. The s. 218
notice, it was said, was founded on an alleged breach of the settlement agreement whereas the
petition was founded on an alleged breach of building contract. Very detailed arguments were
put forward. Again, | shall not decide that in this application. That is a matter to be argued
and decided at the hearing of the petition.

On these grounds | dismissed the notice of motion with costs.

Notice of motion dismissed.
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